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DECI SI ON ON APPEAL
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rejection of clainms 1 through 3, 8 through 11 and 16 t hrough
23, which are all of the clains remaining in the application.

We AFFI RM- | N- PART.



Appeal No. 1998-2836
Appl i cation No. 08/453, 211

The subject matter on appeal is directed to a bone
substitute material or sheet and to a nethod of using a bone
substitute material wherein the bone substitute material is
“formed by kneading a powdery m xture of ani mal bone powder
and a dival ent netal conpound together with chitosan sol which
is prepared by dissolving chitosan by acid” (specification, p.
4). Cdaimlis illustrative of the subject natter on appeal
and i s reproduced bel ow?

1. A bone substitute material conprising ani nal bone powder.

The prior art references of record relied upon by the

examner in rejecting the appealed clains are:?

' W note that the amendnment after final rejection filed
on Cctober 11, 1996 (Paper No. 9) has been clerically entered
in error. See Paper Nos. 10 and 22. The error should be
corrected upon return of the application to the jurisdiction
of the exam ner.

2 W call the follow ng docunents (copies enclosed) to the
examner’s and to the appellants’ attention:

Bell (U S. Patent No. 4,485,097) teaching a bone-
equi val ent and a nethod for preparation thereof conprising,
inter alia, dem neralized bone powder. See, e.g., col. 6, |.
9tocol. 7, I. 12 and claim 1.

O Leary et al. (U S. Patent No. 5,290,558, cited in
grandpar ent application No. 08/015,918) teaching a
dem neral i zed bone powder conposition disclosed as being
(continued...)
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Sunm ta 5, 180, 426 Jan. 19, 1993
Qoni shi et al. 5,223, 029 Jun. 29, 1993
( Ooni shi) (filed Apr. 9, 1990)
lto EP 329, 098 Aug. 23, 1989

(publ i shed application)

The appeal ed clains stand finally rejected under 35
UusS. C
§ 103(a) on the follow ng grounds:
(1) dainms 1 through 3 and 16 through 23, unpatentabl e over
Ito in view of Qonishi; and
(2) Adainms 8 through 11, unpatentable over Ito in view of

Ooni shi, and further in view of Sumta.

2(...continued)
useful for reconstruction of skeletal or other osseous
defects, bone plates and replacenent of corticocancell ous
strips. See, e.g., col. 2, Il. 6-21 and col. 5, Il. 24-33.

Nagal (Published EPO Application No. 0 253 506) teaching
a substitute bone material conprising a ceramc material of
natural powdery or particul ate hydroxyapatite obtai ned from
cow bones calcined at a tenperature around 800EC. See, e.gqg.
col. 3, |Il. 24-48 and conpare to page 9, lines 4-8 of the
appel l ants’ specification. Nagal is particularly relevant to
appeal ed clains 1 and 18.

These referenced docunents woul d appear to us to be
worthy of further consideration in the event of any subsequent
prosecution before the exam ner.
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The full text of the examner's rejections and responses
to the argunents presented by the appellants appears in the
final rejection (Paper No. 7) and the answer (Paper No. 18),
while the conplete statenent of the appellants’ argunments can
be found in the main and reply briefs (Paper Nos. 17 and 19,

respectively).

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellants’ specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. As a consequence of our review, we have nmade the
determ nati ons which follow

Rej ection (1)

As a prelimnary natter, we note that on page 5 of the
main brief, the appellants have identified four (4) groupings
of clainms, nanely, (1) clains 1, 2, 8, 9, 11, 16, 17, 20, 22,
and 23, (2) clains 3 and 10, (3) claim 18, and (4) clains 19
and 21, with the clains of each group standing or falling
together. |In accordance wwth 37 CFR §8 1.192(c)(7), we sel ect

4
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claim1l as being representative of the first grouping, supra,
and clainms 2, 16, 17, 20, 22 and 23, will stand or fall wth
claim1l1, and claim19 as being representative of the fourth
groupi ng, supra, and claim 21, will stand or fall with claim
19. W will also address the separate argunments made with
respect to clains 3 and 18.

Bef ore addressing the exam ner's rejection based upon
prior art, it is an essential prerequisite that the clained
subject matter be fully understood. Analysis of whether a
claimis patentable over the prior art under 35 U. S.C. 88 102
and 103 begins with a determ nation of the scope of the claim
The properly interpreted claimnust then be conpared with the
prior art. Accordingly, we wll initially direct our
attention to the appellants’ claim1 to derive an
under st andi ng of the scope and content thereof.

| ndependent claim1 is directed to a bone substitute
mat eri al conprising ani mal bone powder. W are informed by
t he appellants’ specification that “[t]he animal bone is m xed
in the formof inorganic powder” which is “obtained by firing
and pul verizing the ani mal bones.” Specification, p. 8.
Specifically, the appellants’ specification teaches that the

5
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“ani mal bones are fired at a tenperature between 800EC and
1100EC for 3 through 7 hours to | eave inorgani c conponents
alone.” 1d. at 9. After firing, the “inorganic animal bones
are pulverized into ani mal bone powder.” 1d. Thus, we
under stand the | anguage “ani mal bone powder” to include within
its scope pulverized inorganic nmatter derived from ani nmal
bones, i.e., animl bones which have been fired to | eave the
i norgani ¢ conponents of the ani nal bones al one.

Claiml stands rejected under 35 U.S.C. § 103. The
gui dance provided by our reviewi ng court in evaluating the
i ssue of obviousness of the invention in view of the teachings
of the applied prior art is as follows: The initial burden of
establishing a basis for denying patentability to a cl ai ned

invention rests upon the examner. See In re R jckaert, 9

F. 3d 1531, 1532, 28 USPQR2d 1955, 1956 (Fed. Cir. 1993). The
question under 35 U. S.C. 8 103 is not nerely what the

references expressly teach but what they woul d have suggested
to one of ordinary skill in the art at the tinme the invention

was nmade. See In re Young, 927 F.2d 588, 591, 18 USPQd 1089,

1091 (Fed. Cir. 1991) and In re Keller, 642 F.2d 413, 425, 208

USPQ 871, 881 (CCPA 1981). \Wile there nust be sone

6
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suggestion or notivation for one of ordinary skill in the art
to conmbi ne the teachings of references, it is not necessary

t hat such be found within the four corners of the references
t hensel ves; a concl usi on of obvi ousness may be nade from
common knowl edge and conmon sense of the person of ordinary
skill in the art without any specific hint or suggestion in a

particular reference. See In re Bozek, 416 F.2d 1385, 1390,

163 USPQ 545, 549 (CCPA 1969). Further, in an obvi ousness
assessnent, skill is presuned on the part of the artisan,

rat her than the | ack thereof. In re Sovish, 769 F.2d 738,

742, 226 USPQ 771, 774 (Fed. G r. 1985). |Insofar as the

ref erences thensel ves are concerned, we are bound to consider
the di scl osure of each for what it fairly teaches one of
ordinary skill in the art, including not only the specific

t eachi ngs, but also the inferences which one of ordinary skill
in the art woul d reasonably have been expected to draw

therefrom See In re Boe, 355 F.2d 961, 965, 148 USPQ 507

510 (CCPA 1966); and In re Preda, 401 F.2d 825, 826, 159 USPQ

342, 344 (CCPA 1968).
Ito discloses a hardenabl e conposition useful as a
filling or cushioning material in dental and orthopedic

7
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fields. See p. 1, Il. 1-3. The conposition conprises a sol
(a colloidal solution) of acidic aqueous chitosan,

hydr oxyapatite (hereinafter referred to as “HAp”)3 and zinc
oxi de and/ or magnesi um oxi de in powder form See p. 2, |I.
14-19 and cl aim 1.

Qoni shi di scl oses a hardening material useful as a root
canal sealer, cenent and a filling agent for dental use, or as
a bone cenment or filling agent. See col. 37, Il. 60-63. The
hardening material disclosed by the reference conprises, inter
alia, calciumphosphate and a setting liquid, with at |east
part or the whole of the cal ci um phosphate powder being either

one or both of ™-tricalcium phosphate (hereinafter referred to
as ""-TCP”) and tetracal ci um phosphate (hereinafter referred
to as "4CP”). A residual part of the cal cium phosphate powder
is taken by HAp, apatite carbonate, $-trical cium phosphate
(hereinafter referred to as "$-TCP"), and cal ci um hydr ogen

phosphate di hydrate etc. See col. 3, |Il. 39-46. COonishi also

t eaches t hat

® The Anerican Heritage Dictionary of the English
Language, Third Edition, (1992), defines “hydroxyapatite” as
"[t] he principal bone salt, Cay(PQ),0H which provides the
conpressional strength of vertebrate bone.™

8



Appeal No. 1998-2836
Appl i cation No. 08/453, 211

The HAp etc. may be cal ci um phosphate ori gi nated

froma living body as well as powdered bone or nmay

be a synthetic HAp, apatite carbonate, or $-TCP etc.

obt ai nable froma well-known nmethod or a nethod

known in public. Calcium phosphate of these kinds

has no injurious character for a body.*

Col. 4, Il. 38-43. W are also informed by Oonishi that *-TCP
and 4CP can be converted into HAp under the conditions simlar
to those in a body or a mouth (col. 1, |I. 67-col. 2, |I. 2) and
that HAp is a main inorgani c conponent of body hard tissue
(col. 1, |l. 54-55).

In applying the test for obviousness,® we reach the
conclusion that it would have been obvi ous to one having
ordinary skill in the art, froma conbi ned assessnent of the
Ito and Ooni shi teachings, to fabricate the hardenabl e

conposition of Ito using the cal cium phosphate derived from

powder ed bone disclosed in Qonishi in place of the HAp powder

# The Anerican Heritage Dictionary of the English
Language, Third Edition, (1992), defines “apatite” as “[a]
natural, variously colored calciumfluoride phosphate,
Ca.F(PQ,);, with chlorine, hydroxyl, or carbonate sonetines
replacing the fluoride. It is a source of phosphorus for
plants and is used in the manufacture of fertilizers.”

> The test for obviousness is what the conbi ned teachings
of the references woul d have suggested to one of ordinary
skill inthe art. See In re Young, supra, and In re Keller,

supra.
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disclosed in Ito. |In our view, the substitution of calcium
phosphat e derived from powdered bone for HAp in the
conposition disclosed in Ito woul d have been obvious to the
artisan and the artisan would have had a reasonabl e
expectation of success in doing so based on Qonishi's specific
di scl osure that cal ci um phosphate derived from powdered bone
and HAp were known equivalents in the art. See, Qonishi, col.
4, 1. 38-43.

As shoul d be apparent from our understandi ng of the
meani ng of the | anguage “ani mal bone powder,” supra, it is our
opi nion that the |anguage “a bone substitute materi al
conpri sing ani mal bone powder” reads on the material taught by
t he conbi ned teachings of Ito and Ooni shi because cal ci um
phosphat e derived from powdered bone is “ani mal bone powder”
as that |anguage is construed in view of the underlying
speci fication.

Claim 3, dependent fromclains 1, 22 and 23, requires
bot h ani mal bone powder and chemically synthesized particul ate
HAp. The appellants argue that the applied prior art fails to
suggest a bone substitute material containing both ani mal bone
powder and chem cally synthesized particulate HAp. See main

10
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brief, p. 15. Notw thstanding the appellants’ argunent, we
have determ ned, supra, that Qonishi is evidence that cal cium
phosphat e derived from powdered bone, which is “ani mal bone
powder” as broadly defined in the appellants’ specification,
and synt hesi zed HAp were known to be useful in the art for the
same purpose prior to the appellants’ invention. Thus, we

agree with the examner that it would have been prima facie

obvious to an artisan prior to the appellants’ invention to
use a conbi nation of cal ci um phosphate derived from powdered
bone and synt hesi zed HAp as the HAp conponent in the
conposition disclosed by the Ito reference. See In re
Ker khoven, 626 F.2d 846, 850, 205 USPQ 1069, 1072 (CCPA 1980).
Like claim3, claim19 requires both ani mal bone powder
and chem cally synthesized particulate HAp. In addition,
claim 19 recites that “said bone substitute material induces
bone formation.” The appellants argue (nmain brief, p. 17)
that neither Ito nor Oonishi suggest that substitute bone
mat eri al conprising ani mal bone powder can induce bone

formation. We do not agree. In fact, Oonishi specifically

11
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teaches (Table 9) that his Exanple 25 i nduces bone growth.®
See, also, Oonishi, col. 13, |I. 29-43.

At any rate, for the reasons set forth above, the applied
prior art would have suggested to the artisan a bone
substitute material having the conposition recited in claim
19. We can perceive of no reason why the conposition
suggested by the prior art would not have al so i nduced bone
formation. The mere recognition of latent functions or
properties possessed by a prior art process cannot serve as
the basis for patentably distinguishing over that prior art

process. See Verdegaal Bros., Inc. v. Union Q1 Co., 814 F.2d

628, 633, 2 USPQ2d 1051, 1054 (Fed. Cr. 1987), cert. denied,

484 U. S. 827 (1987). Note also In re Baxter Travenol Labs,

952 F.2d 388, 392, 21 USPQ@d 1282, 1285 (Fed. G r. 1991)
(“[mMere recognition of latent properties in the prior art
does not render nonobvi ous an ot herw se known invention”) and

Ex parte Qbiaya, 227 USPQ 58, 60 (Bd. App. 1985), aff'd. nem,

795 F.2d 1017 (Fed. Cir. 1986) (“[t]he fact that appellant has

¢ The pat hol ogi cal remarks regardi ng exanple 25 indicate
that “[a]fter 4 weeks, a nunber of bone cells existed” and
“[a]fter 6 weeks, the bone increased in anount.”

12
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recogni zed anot her advantage which would flow naturally from
foll owi ng the suggestion of the prior art cannot be the basis
for patentability when the differences woul d ot herw se be
obvi ous.”)

Havi ng determ ned that the prior art itself reasonably

establishes a prima facie case of obviousness of clains 1, 3
and 19, we will now consider the evidence asserted to support
the patentability of the claimed invention, nanely, the
conparative tests found in the specification and the

decl aration under 37 CFR § 1.132 of one of the inventors,
Mchio Ito (see attachnment to Paper No. 6), a copy of which is

attached to the main brief.”

" The exam ner bears the initial burden of presenting a
prima facie case of obviousness (see In re Rijckaert, supra).
Once a prima facie case is established, any evidence
supporting the patentability of the clained invention, such as
any evidence in the specification or any other evidence
submtted by the applicant nust be considered. The ultimate
determ nation of patentability is based on the entire record,
by a preponderance of evidence, with due consideration to the
per suasi veness of any argunments and any secondary evi dence.

In re Cetiker, 977 F.2d 1443, 1445, 24 USPQ2d 1443, 1444 (Fed.
Cr. 1992). Al the evidence on the question of obviousness
must be considered. 1n re Piasecki, 745 F.2d 1468, 1471, 223
USPQ 785, 787 (Fed. Cir. 1984).

13
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The appel l ants assert that they have di scovered that bone
substitute material containing bone powder induces bone
formation at a rate that is at |least twice the rate observed
with a bone substitute material that contains apatite but does
not contain ani mal bone powder. In support, the appellants
refer to pages 8, 10, 14, 15 and 21 of the specification. 1In
addition, the declaration under 37 CFR § 1.132 purportedly
shows that a bone substitute material containing chitosan and
bovi ne bone powder is nore effective in pronoting new bone
grow h than a bone substitute material containing chitosan and
HAp. See main brief pages 13-15.

Assum ng arguendo that the conparative tests contained in
the specification support the appellants’ assertions of
superior results and that those results were unexpected, we do
not find the assertions to be convincing of the patentability
of the clainmed subject matter. First, the appellants have not
established that the tests provide a conparison with the

closest prior art. See In re Baxter Travenol Labs., 952 F.2d

388, 392, 21 USPQ@d 1281, 1285 (Fed. GCr. 1991); In re De
Bl auwe, 736 F.2d 699, 705, 222 USPQ 191, 196 (Fed. G r. 1984).
It appears that the closest prior art is the Ito reference,

14
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whi ch teaches a hardenabl e conposition containing chitosan
sol, comercially avail abl e HAp® and zi nc oxi de and/ or
magnesi um oxi de powder. Specifically, Ito discloses an
Exanple No. 5 conprising 1.0 g chitosan solution, .46 g HAp,
.03 g zinc oxide, and .01 g cal cium oxi de havi ng a hardeni ng
time of 2 mn and a conpressive strength of 21.6 kg/cnt. The
37 CFR 8 1.132 declaration states that the reported
experiments were perforned on sanpl es nanufactured as

descri bed on pages 14 and 15 of the appellants’ specification.
Page 14 of the specification describes a sanple containing
bovi ne bone powder and HAp. A sanple containing “a smal
anount of hydroxyapatite w thout any bovi ne bone powder” is
descri bed on page 15. The specification does not identify
what constitutes “a small anmount of hydroxyapatite” or whether
all types of commercially available HAp were tested. The
sanpl es containing apatite, rather than HAp, are even nore

unli ke the conmposition disclosed in Ito. Thus, the evidence

8 Based on Qonishi’s reference to “synthetic HAp,” we
understand that “conmmercially avail abl e hydroxyapatite” al so
i ncludes natural HAp, i.e., HAp derived froma living body or
from powder ed bone.

15
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bef ore us does not establish that superior results have been
denonstrated over the closest prior art.
Second, the evidence presented in the declaration is not

commensurate in scope with the clains. See In re Grasselli,

713 F.2d 731, 743, 218 USPQ 769, 778 (Fed. GCr. 1983); In re
d enens, 622 F.2d 1029, 1035, 206 USPQ 289, 296 (CCPA 1980).
The appellants’ claim1 enconpasses the use of any ani mal bone
powder, but conparative tests are presented only for bovine
bone powder. W find in the evidence of record no reasonabl e
basis for concluding that the great nunber of materials
enconpassed by the appellants’ clainms would behave as a cl ass
in the sane manner as the particular material tested. See In
re Lindner, 457 F.2d 506, 508, 173 USPQ 356, 358 (CCPA 1972);
In re Susi, 440 F.2d 442, 445-46, 169 USPQ 423, 426 (CCPA
1971). In addition, unlike the “superior” sanple described in
the specification, claim1l does not require both bovi ne powder
and HAp. For the foregoing reasons, the rebuttal evidence is
given little weight.

The appel l ants argue that the exam ner has m sconstrued
colum 4, lines 38-42 of the Oonishi reference and that the

cited text does not suggest that HAp and ani mal bone powder

16



Appeal No. 1998-2836
Appl i cation No. 08/453, 211

are equivalent. Rather, as the appellants see it, the cited
text teaches that the “residual conponent” or the “HAp etc.”
can be: (1) cal cium phosphate derived froma |iving body, (2)
cal ci um phosphate derived from powdered bone, (3) synthetic
HAp, (4) apatite carbonate, or (5) $-TCP. See nmamin brief, p.
8.

We are not persuaded by this argunent that the standing
35 US.C. 8§ 103 rejection of clains 1, 3 and 19 is in error.
Even if the appellants’ interpretation is correct, it is our
opinion that the cited text would have suggested the
equi val ency of cal ci um phosphate derived from powdered bone
and synthetic HAp. Thus, prior to the appellants’ invention,
it would have been obvious to use either cal cium phosphate
derived from powdered bone or synthetic HAp as the
commercially available HAp in the conposition taught by Ito.
As we have indicated, supra, calcium phosphate derived from
powder ed bone is “animal bone powder.”

The appel l ants’ argunent (main brief, pp. 9-11) that
Qoni shi teaches away fromthe Ito conposition because Ito
teaches HAp as a mmj or conponent and Ooni shi teaches HAp as a
resi dual conponent is also not well taken. The fact that

17
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cal ci um phosphate derived from powdered bone or ani mal bone
powder is present as a residual conponent in the conposition
di scl osed by Ooni shi does not teach away fromthe substitution
of cal ci um phosphate derived from powdered bone for HAp in the
conposition disclosed by Ito, since Qonishi is not relied on
for its teaching of the proportion of HAp in a hardenable
conposition but only for its teaching of the

i nt erchangeability of cal ci um phosphate derived from powdered
bone and synthetic HAp in a hardenabl e conposition of the type
di scl osed by Ito.

The appellants al so argue (main brief, pp. 11-12) that
even if Oonishi suggests the inclusion of powdered bone and
HAp in the sane group of substances useful for the residual
conmponent in Qonishi’s conposition, such is not a teaching
that HAp and ani mal bone powder are “equivalent” in the Ito
conposition. This argunent is not well taken because, in our
opi nion, the evidence of record establishes that an artisan
woul d have understood that cal ci um phosphate derived from
powdered bone is mainly HAp. W note every reference relies
to some extent on know edge of persons skilled in the art to

conpl enent that which is disclosed therein. See In re Bode,

18
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550 F.2d 656, 660, 193 USPQ 12, 16 (CCPA 1977). Moreover
artisans must be presunmed to know sonet hi ng about the art

apart fromwhat the references disclose (see In re Jacoby, 309

F.2d 513, 516, 135 USPQ 317, 319 (CCPA 1962)) and the
concl usi on of obviousness may be made from "conmon know edge
and common sense" of the person of ordinary skill in the art

(see In re Bozek, supra). It was known in the art prior to

the appellants’ invention that HAp is a nmain inorganic
conponent of bone (see Qonishi at col. 1, Il. 54-55 and the

definition of “hydroxyapatite” in The Anerican Heritage

Dictionary of the English Language, supra). Therefore, we

conclude that the artisan woul d have understood that cal ci um
phosphat e derived from powdered bone is mainly HAp and t hat
its use in the conposition of Ito would have been an obvi ous
alternative to synthetic HAp.

Finally, the appellants argue (main brief, pp. 12-13)
that CQonishi fails to provide any notivation for producing a
hardenabl e materi al conprising bone powder. W are not
per suaded by this argunent because a teaching of equival ency
inthe prior art is itself enough to support a rejection under
35 U S. C

19
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§ 103. See Inre Ruff, 256 F.2d 590, 599, 118 USPQ 340, 348

( CCPA 1958) .

Thus, it is our conclusion that, on bal ance, the evidence
and argunents provided by the appellants fail to outweigh the
evi dence of obvi ousness established by the prior art. This
being the case, we will sustain the exam ner’s rejection of
clainms 1, 3 and 19. Since clains 2, 16, 17, 20, 22 and 23
stand or fall with independent claim1 and claim 21 stands or
falls with claim19, supra, it follows that we wll also
sustain the standing
35 U.S.C. §8 103(a) rejection of those clains.

Claim 18, dependent fromclains 16 and 17, requires,
inter alia, that the ani mal bone powder be bovi ne bone powder.
Nei ther Ito nor Oonishi teaches or suggests bovi ne bone powder
or cal ci um phosphate derived from powdered bovi ne bone.
Apparently realizing this, the exam ner cites page 8, |lines 8-
13 of the appellants’ specification for its teaching that the
source of the animl bone powder may be froma w de variety of
animals living on the I and and under the sea. The exam ner
then “takes O ficial Notice” of the equival ence of bone powder
derived froma wde variety of animals living on the | and and

20
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under the sea. This position, however, represents a

concl usion which is based on a statenent of equivalency in the
appel l ants’ own disclosure. 1In order to rely on equival ence
as a rational e supporting

an obvi ousness rejection, the equival ency nust be recogni zed
in the prior art, and cannot be based on the applicant's

di scl osure or the nere fact that the conponents at issue are

functional or mechanical equivalents. [In re Ruff, supra. It

is well settled that in order to establish a prima facie case

of obviousness the prior art teachings nust be sufficient to
suggest to one of ordinary skill in the art making the
nodi fication needed to arrive at the clainmed invention. See,

e.g.,_Inre Lalu, 747 F.2d 703, 705, 223 USPQ 1257, 1258 (Fed.

Cir. 1984). The exam ner has supplied no factual basis in the
applied prior art to support his |Iegal conclusion of
obvi ousness. Thus, we will not sustain the exam ner’s
rejection of claim18 under 35 U.S.C. 8§ 103 based on Ito and
Ooni shi .

Since the prior art relied on by the examner fails to

establish a prima facie case of obvi ousness of claim18, we

need not consider the appellants’ evidence of nonobvi ousness
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wWith respect to this claim |1n re Fine, 837 F.2d 1071, 1076,

5 USPQ2d 1596, 1600 (Fed. Cr. 1988).

Rej ection (2)

We note that the appellants have not argued the nerits of
the rejection of clains 8 9 and 11 apart fromthe rejection
of claiml1, or the rejection of claim10 apart fromthe
rejection of claim3. Therefore, clains 8 9 and 11 stand or
fall with claim1l and claim 10 stands or falls with claim 3.

See In re Nielson, 816 F.2d 1567, 1572, 2 USPQd 1525, 1528

(Fed. Cir. 1987) and the appellants’ grouping of clainms at
page 5 of the main brief. Accordingly, we will also sustain
the standing 35 U.S.C. §8 103(a) rejection of clainms 8 through
11 as unpatentable over Ito in view of Qonishi, and further in

view of Sumta.

CONCLUSI ON

To summarize, the exanmner’s decision to reject clains 1
through 3, 8 through 11, 16, 17 and 19 through 23 under
35 US.C 8 103 is affirmed. The exam ner’s decision to

reject claim18 under 35 U . S.C. 8 103 is reversed.
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The decision of the examner is affirned-in-part.

No tinme period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR

§ 1.136(a).

AFFI RVED- | N- PART

| AN A, CALVERT
Adm ni strative Patent Judge

CHARLES E. FRANKFORT
Adm ni strative Patent Judge

JOHN F. GONZALES
Adm ni strative Patent Judge

N N N N N N N N N N N N N N N N
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